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BEIaTh HCHOJHMTENBHBIE JHMCT HA NPHEYAMTENBHOS HCIONHCHHE pPELICHHA
ApGuTpaxXHOro TpeTeHCKoro cyxa Iopofa Mockssr or 26.07.2013 mo zeny

Ne ATC-4687/13, B COOTBEICTBHA C KOTOpeM ¢ oOmecTsa ¢© OrpaHH9eHHOR

OTBETCTBEHHOCTRIO «( .. (MHH ) OI'PH
KpacHopapcku#t  xpa, I. Hosopoccuiick) B monesy obmiecTsa ¢ OrpaEH4eHHOR
OTBETCTBEHHOCTRIO ¢ . (MHH . . OI'PH
Kpacnonapckuil kpait, r. KpacHonap) B3pICKaHBI: 3810/DKCHHOCTL N0 JIOTOBOPY IOCTEBKA
Ne 102 1 12 ot 02.07.2012 B pasmepe 189 874 py6. 01 xom., NeHH B pasMepe
495 588 py0. 08 xom. 3a nepHoX € 02.08.2012 o 28.06.2013, a Taxe 34 273 py6. 10 xon.

£ BO3MEIICHHE PACXOZ0B IO OIUIATE TpeTelcKoro chopa.
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APBUTPAXXHBIN CYJ] KPACHOJAPCKOT'O KPAS
350063, r. KpacHonap, yn. KpacHas, 1. 6
E-mail: info@krasnodar.arbitr.ru

http://krasnodar.arbitr.ru

ONPEJEJEHHE
Jeno Ne A32-31452/2013

r. Kpacnonap | «23» saBaps 2014 rona

Pe30noTHBHAs Y3CTh onpeeneHus oobsBieHa «16» auBapa 2014 roga

T[TonHEBIN TEKCT ONpeNeIeHns U3roToBNeH «23» suBapsa 2014 roxa

Apbutpaxmslii cyn KpacHomapckoro kpas B cocTaBe cyapu PomaHosa B.H., mpu BeleH:HH
TIPOTOKOJIA CYAe6HOro 3aceiaHus MOMOMHUKOM cyapy Murkesnd E.C.

B OTCYTCTBHE B HTOIOBOM CyJe0HOM 3acCelaHHH IpeICTaBUTENEH CTOPOH (paHee — y4aCTHHKOB
TPeTeHCKOro pa3GupareseTra), obmaaromumx nHbOpMalkeil o Iponecce, U B CBA3H ¢ 3THM 0e3
BENCHUS ayIHNO3alI}CH,

PACCMOTPEB B OTKPHITOM CyHeGHOM 3acelaHWM MaTepHanbl Jela IO 3asBIEHHI0 ODIIecTBa C
OTPaHUYEHHOM OTBETCTBEHHOCTHIO ~rgirapy (MHH 2. - - ., OI'PH

2, Kpacnopmapckuii xpaif, r. KpacHozap) o Bbifaue HCIONHUTEIBHOIO JIMCTA Ha

I[IPUHYIUATEIPHOC UCIOJIHEHUE PEMICHHUA Ap6I/ITpa)KHOTO TpCTCﬁCKOI“ 0 Cyda ropola MockBsl OT

26.07.2013 mo neny Ne ATC-4687/13 mo uckoroMmy 3asBieruro OO0 « e CoEnkal s K
OOILIECTBY C OTpaHWYEHHOW OTBETCTBEHHOCTBIO -~z (MHH
OI'PH ° s+ 7 {pacHomapcKui Kpaif, . HoBOpOoCCHICK) O B3bICKAHUH 33J0JDKEHHOCTH

no gorosopy moctasku Ne 102 1 12 ot 02.07.2012,
YCTaHOBHII:

000 _obpatunock B Apourpaxssli cya KpacHoIapckoro kpas ¢

3asgBJIEHHEM O BBIJA4Ye KMCIOJIHHUTEIILHOTO JUCTa Ha NPHUHYIMTCIBHOE HCIOIHCHHC peieHuA



2

ApOGUTPa)XHOTO TPETEHUCKOro CyJia ropoaa MockBH! (Hanee — TPETEHCKHH Cya) OT 26.07.2013 mo
nermy Ne ATC-4687/13. Yka3aHHbIM pELICHHEM Tpereiickoro cyaa ¢ 000 «” . S
B TONB3y 3agBUTENS B3BICKAHBL: 3aJIOJDKEHHOCTB HO JIOTOBOPY nocrapkr Ne 102_1 12 ot
02.07.2012 B pasmepe 189 874 py6. 01 xom., IEHK B pa3sMeEpPe 495 588 py0. 08 xor. 3a NEPUOA C
02.08.2012 o 28.06.2013, a Takoke 34 273 py6. 10 Kol B BO3MEIICHHE PACXOI0B [0 OIuIaTe
Tpereiickoro cbopa.

Ot 3asBuTENs B XOIE CyIeOHOTO pa3sGHpaTeNbCTBa B MaTepUallbl [eia NOCTYIAI pan
JOTMOJHUTENBHBIX JOKYMEHTOB B OOOCHOBAHME 325BJICHHOTO TpebOBaHHd, a TAaKKe B OTBET Ha
COOTBETCTBYIOIIYE NIPEIJIOKEHNA Cya.

JIO/IKHMK B OT3HIBE Ha 3asBICHHE KaK CTOPOHA, MPOTHE KOTOPO# TPUHATO PEILEHHE
TPETEHCKOro Cysa, 3aKI0YeHHOCT H JEACTBUTENFHOCTS TPETEHCKOr0  COINAUICHHA U
KOMTIETEHIMIO TPETEHCKOTO Cya He OCOpHI (IIOANMCaHie J0TOBOPa MIOCTABKH, COAEPMAILETO
TpeTeHCKyi0 OrOBOPKY MOTMBHPOBAHO HEBHUMATCIRHOCTHIO CTOpOHBIL), O[HAKO, YKa3all Ha TO,
4TO OH HE OBLI JOJDKHBIM 06pa3oM H3BEIIEH O TPETeHCKOM pasbupaTensCTBe, He MOoTydal Hi
KONMM WCKOBOLO 3asBICHHS, HH ONpeNeleHue TpeTeficKoro cyia O HasHadueHMM [eila K
PACCMOTPEHHMIO, H PEIeHHe TPETEHCKOro Cyna. Kpome TOro, HOJDKHHK TalOKE OTMETHI, HTO
pelIeHHeM TPETEHCKOro Cyna ObUIM HapyIIeHbl OCHOBONOJNATAOIIHAS TIPUHITUIIEL POCCHACKOTO
[paBa BBUJy HENPHMCEHEHHUI K HpaBOOTHOIIIEHI/DIM cropon cratbit 333 TK P®. Io MHEHWIO,
3aHHTEPECOBAHHOIrO JIMIA, TPETEHCKHH CY/ B3bICKAT HEyCTOMKY B pasMepe OoJbIIeM, 4eM A0Ir
110 OCHOBHOMY OOS3aTeNbCTBY, UTO CBHAETENBCIBYET O HECOPasMEPHOCTH OTBETCTBEHHOCTH
OCTENCTBUAM HApylIeHHs 00s3aTenscTBa. Kaxux-mioo NoKasarelhCTs, ITOITBEPAKNAIOIIIX
TIpHBEICHHEIE JOBOJH! (B TOM YHCIIE MPETYCMOTPEHHBIC HOCTAHOBICHHCM [Inenyma BAC P® ot
22.12.2011 N 81 «O HeKOTOpHIX BONpOcax NPUMEHCHUS CTaTbU 333 I'paxXHaHCKOTrO KOTEKCa
Poccutickoii ®enepanun»), K OT3BIBY IPUIOKEHO HE ObLI0.

SIBKy B HTOrOBOE CyeOHOe 3acefiaHue Iulia, yJacTBYIOIWME B [IEIIE, HE obecnedmin.

JIaHHBIX O HapyWIEHHAU OPraHAMM MOYTOBOH H tenerpadHOi cBA3M JEHCTBYIOIMX B
cdepe AOCTaBKH Cy[eOHOM KODPECIOHICHIMM TIPAaBHI y Cyda HE HAMECTCAH. Ilpu 3TOM CO
CTOpOHBI Cyla ObUIO ODECTEYEHO CBOCBPEMEHHOC DAa3MCIICHHME TEKCIOB OPHHATEIX 10 ey
IPOMEKYTOYHBIX CyHEOHBIX aKTOB, ONOCPENYIOIMX [BIDKEHME Je1a, B 0OIIEe NOCTYIHEIX
obmmanbHEX 6a3ax «KaproTexa apOUTPaiHBIX 1€ U «baHK pelieHi apOUTPaXKHBIX CY0B»
B HUH(GOPMAIMOHHO-TEJCKOMMYHUKALMOHHOH CETH «/lgTepHeTY, a TaKkKe HalpaBlICHHS
cyne6HOM KOPPECTIOHCHIME [10 BCeM H3BECTHBIM apecaM CTOPOH.

CynefHoe u3BeleHHe (3aKasHOE MHCBMO C yBEIOMIICHUEM) O Ha3HaYCHUH cynebHoro

3acefaHus Ha CTaJuu CyleOHOro pa3bupaTenscTBa Ha 16.01.2014, manpaBlieHHOE 3aJBUTETIO B
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COOTBETCTBHH CO CTaThsamm 121-122 AIIK P®, BpyueHo anpecaTy, 0 4eM B MaTepHanax Ieia
HMEETCSI COOTBETCTBYIOLIEE YBEOMIIECHHE.

YuuteiBas, B TOM 4HCIe, NpENCTABICHHE 3aMHTEPECOBAHHBIM JIMIIOM OT3BIBA Ha
SaiBJICHUE O BBINAYC HCNOJHUTENBHOIO JMCTA HA NPHHYIWTENbHOE HCIOIHEHHE DELICHHS
TPETEHCKOro Cy/ia, Cyl KOHCTATHPYET M3BEIEeHHOCTh TIOCIEHETO O IIpolecce.

Taxum 06pasom, IHIE, y4acTBYIOIIME B JeNe, CYMTAIOTCH (IpU3HAIOTCS) Haulexaile
H3BCIICHHBIMU O IIPOLIECCE B COOTBETCTBUM O craThei 123 AITK Pd.

ITpy rtakux oGcrosTenscTBax HTOTOBOE CyneOHOE 3aceaHHe B COOTBETCTBHH CO
CTaThamu 156 u 238 (qacTs 3) ATIK P® npoBesieHO B OTCYTCTBEE CTOpOH.

Ha MOMEHT OTKpEITHS HTOrOBOro CymeGHOTO —3acemaHms Cyl KOHCTaTHpOBAJ
TIOCTYIICHUE OT 3asBUTENs eI OJHOrO psfa NOKYMEHTOB, KOTOphIE OBLIM NMPHOOLICHbI K
MaTepuaIaM JIena.

000 « L -~ B pacnopsDKEHHe Cy[a IIOMMMO IIPOYEero B IIPUIIOKEHHH K
SajABUTCILHOMY MAaTepualy IpPEeICTAaBIEHbl MaTepHallsl Jela TPETeHCKOro pa3buparenscTBa
Ne ATC-4687/13.

Kax cnepyer us matepuanos nena, mexny OO0 . - {«IOCTaBIUK»)
u 000 ¢ - - - (KIOKyNaTelb») 3aKI0YeH OroBop mocrtaskd Ne 102 1 12 or
02.07.2012, conepskammit B mysHkre 8.1 TPETEHCKYIO OTOBOPKY, COTIIACHO KOTOPOH BCE CIIOPHI H
PasHOTJIACHS HE3aBUCHMO OT OCHOBaHHS MX BOSHHKHOBEHHS, KOTOPHIC BOSHHKIM WU MOTYT
BOSHUKHYTE MEXIy CTOPOHAMHU IO HACTOAIIEMY NOrOBOPY, B TOM HHCIE, CBS3AHHBIE C €r0
3aKJIIOYEHUEM, HCIOJIHEHUEM, U3MEHCHUEM,  pPacTOp)KEHHEM WIIH IIpU3HaHHEM
HEJIEHCTBUTEIBLHBIM TIOJIHOCTBIO WM YaCTHIHO, NIEPENAIOTCS Ha PACCMOTPEHNE B APOHUTPaXKHEIN
CyA roposia MOCKBEI Wi B ApOHTPaKHBIH TpeTeHCKit ¢y ropona Mockssl (ropox Mockga, yi.
IIkynesa, 1. 9, kopm. 1) mo BEIOOpY HcTHa. Penienre cya OKOHYATENBHO.

JlanHbIe 06 yIIeMICHUH HPHHINA CBOGOIE! JOroBOpa, NPeRyCMOTPEHHOTC ¢TaThell 42 1
I'K P®, npu dopmynupopanuu CTOPOHAMH YCIIOBHH TDETEHCKOro COINAIICHHS Y Cy.a
OTCYTCTBYIOT, 3aHHTEPECOBAHHBIM JIULIOM HE IPEJCTABICHO. ‘

B cBssu ¢ HemamnexammMm ucmonHeHHeM [IOKYTIaTeIeM JOrOBOPHBIX OO0S3aTENbCTB,
3aABUTENb, KaK IIOCTABIIMK, OCHOBBIBAACh Ha apOMTPaXKHOM COIIAIIEHHH, coaepKaleMcs B
AOTOBOPE NOCTaBKH, 0OPATUIICS B APOUTPAXHEIH TpeTeHCK il CyZ ropona MoCKBEL

Perenuem ApGuTpacHoro Tpereiickoro Cyma ropoxa Mocksel or 26.07.2013 mo geny
Ne ATC-4687/13, NIpHHATEIM B COCTAaBE &IHHOIMIHOTO TpeTerickoro cynpu (apburpa) Kpasnora
A.B., uckoBbie TpeboBanus yrosnetBopessl ¢ OO0 ¢ - L 7 TIOJIB3Y 3asBUTENS
B3BICKAHBL: 3aJJOJDKEHHOCTh IO J0roBopy mocrasku Ne 102 1 12 or 02.07.2012 pasmepe

189 874 py6. 01 kom., menu B pasmepe 495 588 py6. 08 xom. 3a mepmoxn ¢ 02.08.2012 mo
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28.06.2013, a Taroke 34 273 py6. 10 xom. B BO3MELICHHE PAacXOAOB IIO OIIATe TpPETEHCKOro
cbopa.

HeHcroNHEHWe JAaHHOTO pEIIeHHs TPETEHCKOro Cyaa JODKHMKOM B J0OpOBONBHOM
TIOpsZKE SBATOCH OCHOBAHMEM Ul OOpAIIEHHMs 3asBUTENA B apOMTPaXHBIA CYJ C HACTOSIIAM
3asIBJIICHUEM.

W3yuuB MarTepuaisl JeNa, OLEHHB OTHOCHMOCTH, MOIYCTHMOCTh, HOCTOBEPHOCTH
KaKIOro JOKa3aTelbCTBa B OTAEIBHOCTH, a TakKe JOCTaTOYHOCTP M B3aUMHYIO CBA3b
JOKa3aTeNbCTB B MX COBOKYIHOCTH, CYJ CYMATAET 3asABJICHUE MOMIESKAIIKMM YINOBICTBOPEHHIO 110
CIIEYIOILMM OCHOBAHMAM.

B coorBercTBHE ¢ TpeboBanmamu demepaibHoro 3akona or 24.07.2002 N 102-03 «O
TpeTefickux cymax B Poccuiickoit @enepanum» (mamee - 3aKOH O TPETEHCKHX CyAax) crop
MOXeT OBITh MepefaH Ha pa3pellleHHe TPETEMCKOro Cya IpH HAIWYUH 3aKIII0UEHHOrO MEXTY
CTOPOHAMM TPETEHCKOro COrNalleHys. JTO COrNaMeHHE MOKET ObITh 3aKIIIOYCHO CTOPOHAMH B
OTHONICHHHM BCEX WM OIpPENEIEHHBIX CIIOPOB, KOTOPBIE BO3HHUKIM WM MOTYT BOSHHKHYTH
MEXIy CTOPOHAMH B CBA3W C KaKMM-THOO KOHKPETHBIM IIPaBOOTHOIMIEHMEM (MyHKTHl 1 # 2
cTaThi 5 3aKOHA O TPETEHCKUX CyHax).

3aKIFOYEHHOCTE M JEHCTBUTENLHOCTh TPETEHCKOM OrOBOPKH  MODKHMKOM — HE
ocrapuBaeTcs (B TOM YHCJE CO CCHUIKOM Ha MYHKT 3 CTaTbl 5 3aKOHA O TPETEHCKHX CyZax),
CcBelieHMH 06 MHOM MaTepuansl Jejla He CONEPIKAaT, NOKa3aTeNbCTB OTCYTCTBHS IMOJHOMOYHH
700 MX OrpaHMYCeHHE Ha MOIIICaHie CTOPOHAMM YKa3aHHBIX JJOKYMEHTOB HE IIPENCTaBICHO.

JIpyTHMHE CIOBAaMH, TPETEHCKOE CornalieHue He GhLUI0 MPU3HAHO HEJEHCTBUTENLHBIM (0
[IOpOKax BOJHM (3a0y»KICHUH, NPUHYKICHIH, 0OMaHe) CTOPOHEI HE 3asBISIIA U JIOKa3aTeIbCTB
3TOro CyZIy HE MPEACTaBISUIN. -

AJbTepHAaTHBHOE (CHMMETPHYIHOE) TPETEHCKOE COTTIANIEHHE, B COOTBETCTBUH C KOTOPBIM
CIOp MOJKET OBITh PacCMOTPEH IO BHIOOPY MCTHA B OIpPENETIeHHOM TPETEHCKOM cyne ubo
apOWTpaXHOM CyAe, B CHIy AEHCTBHs INPHHIMUIA CBOOOABI JOrOBOpa M ONpEAENeHHs ero
yCHOBUI 10 yeMOTpeHHI0 cTopoH (myHKTH | u 4 ctathu 421 'K P®) He MPOTUBOPEYHUT 3aKOHY.
JaHHBIA BapWaHT aJIbTCPHATHBHOTO TPETEHCKOro COIJIAIICHUSA SBIAETCS [OMYCTUMBIM IO
cMeIcly noctanoBlenus Ipesuauyma BAC P® ot 19.06.2012 Ne 1831/12, ubo mpenocrasiser
COOTBETCTBYIOIE MpaBa BHIOOpa CpelCTBa pa3pellieHNs clopa (YacTHOro apOWTpaxa WK
roCyapCTBEHHOIO NPABOCYIUA) CTOPOHE CHEIIKH, CYUTAFOIIEH cebs ocTpajaBiueil (KpeauTopy)
4 TpeOyromed 3alllUTHL, a HE KaKOW-TO 3apaHee OIpENeJeHHOW, KOHKPETHOH CTOpoHe 0e3
MIPEOCTABIICHUS TAKOro JX€ IpaBa Jpyroil. JlpyrmMM cIOBaMH, TPETEHCKOE COIJIAllICHHE,

pelyCMaTPHBAIONIee BO3MOXKHOCTE K&XKIOW W3 CTOPOH OOpaTHTBCA IO CBOEMY BHIOOpY B
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KOHKPETHBIM TOCYIapCTBEHHBIH WM TPETEHCKHA CyIbl, HE MPOTHBOPEYHUT 3aKOHY M JOJDKHO
CUMTAThCA 3aKIIFOYEHHBIM.

TaxuMm 06pasoM, ¥ HA3BAHHBIX OGCTOATENBCTBAX CyJl HE YCMATPHBACT OCHOBAHUH /s
TIpU3HAHKS TPETENCKOro COrNalleHUs HeeCTBUTEbHBIM MO0 HE3AKIIOUEHHBIM.

W3 mynkra 2 crathi | 3aKOHA O TPETEHCKHX Cylax CIENYeT, YTo B TPETEeHCKUHN CYX IO
COTJIAIIEHHIO CTOPOH TPETEHCKOro pa3bMpaTenscIBa MOXKET IIEpefaBaThes I000H  Crop,
BBITEKAIOMMI M3 TPaXKIAHCKUAX NPABOOTHOIICHHH. PacCMOTPEHHBIA TPETEHCKMM CYIOM CIIOp
OTHOCHTCS K KATErOPHM IPaIaHCKO-IPABOBEIX, 0053aTeIbCTBEHHBIX, T.€ apOUTPabeeH.

B COOTBETCTBMY CO CTaThell 44 3aKoHa O TPETEHCKHUX Cylax pemleHue TPETEHCKOro Cyaa
HCITONHAETCS JOOPOBONBHO B HOPSIKE M CPOKM, KOTOpbI€ YCTAHOBJIEHBI B NaHHOM PCIICHHH.
Ecnu B pellieHdAM TPETEHCKOro Cyla CpPOK He YCTaHOBJEH, TO OHO IIOIEKHUT HEMEIICHHOMY
UCIIOJIHEHMIO.

B cuny crateu 45 3aKoHa O TpeTEMCKHX Cy[aX, €CIIM PElIeHHe TPETEHCKOro Cyna He
KCIIOJIHEHO JOOPOBOJILHO B YCTAHOBIIEHHBIH CpOK, TO OHO MIOJJIEKUAT TPUHYIAUTENBHOMY
UCIIOJIHEHUIO Ha OCHOBE BBIJAHHOTO KOMIIETEHTHBIM CYyJOM MCIIOJHUTEIBHOIO JIHCTA Ha
TIPUHYIUTENBHOE . MCIIONHEHWE pelieHus TpeTeiickoro cyna. 3asdBlIeHHE O BblIa4e
UCIIOJIHUTENLHOrO JAMCTa MOXET OBITh ITOJaHO HE MO3JHEee TpeX JIeT CO AHs OKOHYaHWA CpOKa
JUL TOOPOBONILHOTO UCTIONHEHNs PELIEHNs TPETEACKOT0 Cya.

VI3 pe3somIOTHBHOM 9acTH pemieHus ApOHTPaXHOTO TpeTerckoro cyna ropona MoCKBI
oT 26.07.2013 no memy Ne ATC-4687/13 B IOTHOM COOTBETCTBUM C TPETCHCKUM COTJIAIICHUEM,
CIeIyeT, YTO JaHHOE PEIICHNE SBISETCS OKOHYATENbHBIM M OCIIapHBAHUIO HE IOLJIEXKNT.

B cootBercTBEE ¢ YacThio 2 cTarhu 236 AIIK P® BOmpoc O BRIAYE UCTIOMHUTEIEHOTO
JIMCTA Ha MPUHYIUTEIPHOE UCIIONHEHNUE PElleH s TPETEHCKOro cyaa 1o Cropy, BOSEHKIIEMY U3
IPaKIAHCKHX TPABOOTHOIIECHWHA JUIS OCYIIECTBICHHS IMpPEANPHHUMATENbCKOM M HHOH
9KOHOMUYECKOM JesITEIbHOCTH, PACCMAaTPUBACTCS apOUTPAKHBIM CYIOM I10 3asBIEHHIO CTOPOHBL
TPETENCKOro pa3bupaTelbCTBa, B [IONB3Y KOTOPOH IPUHATO PEIEHUE TPETEHCKOro Cy1a.

Cornacso yactd 4 ctaThu 238 AIIK PO npu paccMOTpEeHHHM Jena apOMTpaXHBIA ¢yl B
CyleOHOM 3acelaHMM YCTAHABIMBAET HAJIWYHE WIM OTCYTCTBHE OCHOBaHMH JUIi BblAAYH
MCIIOMHUTENLHOTO JIMCTA Ha MPUHYIUTEIBHOE WCIONHEHHE pEIIEHHA TPETEHCKOoro Cyna,
npeaycmoTpeHHbix crathed 239 AIIK PO, nmyrem uccaeIoBaHHsS IPEACTABICHHBIX B CYA
JI0Ka3aTeIbCTB 0OOCHOBAHY 3asBIEHHbBIX TPeOOBAHHMI M BO3SPAKCHUH.

B cuny nyukTa 1 craTey 46 3aKOHA O TPETEHCKUX Cy[ax apOMTPaXKHBIA CYI HE BIIpaBe
HCCIIEI0OBAaTh OOCTOATENHCTBA, YCTAHOBICHHBIE TPETEHCKUM CyHOM, JMOO mNepecMaTpuBaTh
pelleHre TpeTeickoro cyma mmo cymectBy. OlleHKa NPaBUIBHOCTH NPHMEHCHHUS HOPM

MaTepHalbHOI0 IIpaBa, UCCICAOBAHUE JOKa3aTEIbCTB, ABJLABIIAXCA IIpEIMETOM pacCMOTPCHHA B
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TpeTeifickoM CYAS, 03Ha4al0T ITIEpecMOTp PEIICHI TpeTeiickoro cyAa IO CyILECTBY 1
[ePEOLEHKY 00CTOATENBCTE Jiefa, yCTaHOBJIEHHBIX TpeTeHCKUM CYIOM.

Croxupiuascs CTabmIbHAS cyneOHO-apOuTpaXKHA [paKTHKa TakKe HUCXONHUT M3 TOTO,
41O apOUTpPaKHBIA CYA TPH PaCcCMOTPEHMH 3asBICHIA 0 BBLIAYE HCTIONHHUTENBHOTO 7ucTa Ha
TIPUHYIATENBHOS HCIIONHEHE PelICHI TpeTefcKoro CyAa He [IepeOlIEHUBACT aKTUUCCKHE
0BCTOSTENHCTBA, —YCTAHOBICHHDIC TpeTeicKkaM CYAOM, H He TiepecMaTpuBaeT PpeLICHUC
TpeTeficKoro cyna Io CyILECTBY.

B Bbigade WUCTIONHUTENHHOTO q@cTa Ha TIPHHYRHUTEIBHOC JCIIOJTHEHHE PEIICHHA
TpeTeicKoro Cysia MOXET 6BITH OTKa3aHO TOJBKO B cyJasX, IpeXyCMOTPEHHBIX crathedt 239
AIIK P® (uacts 1).

B culy 4acTd 2 CTaTbd 239 AIIK P® ApGuTpakHsI CYA MOJKET OTKa3aTh B BBIAAHC
JCTIONHATENHHOrO JHCTa B CIyHasX, ecid CTOpOHa TPETEHCKOTO pasOuparenbCTBa, TIpOTHUB
KOTOpO# HPHHSATO PCIICHAC Tpetrefickoro Ccyna, OpENCTaBUT 110Ka3aTenLCTBz; toro, 4ro: 1)
TpeTelCKoe COTNAleHIe HeeHCTBATEIBHO 10 OCHOBAHIIM, TIpeXyCMOTPEHHBIM denepanbHbIM
3aKOHOM; 2) CTOpOHa HE Grita NOJDKHBIM 00pa3oM yBEIOMIICH2 06 u3dpaHuu (Ha3HAUEHUH)
TPETEHCKIX" cyned umu o TpETEHCKOM pa3oupaTensCTBe, B TOM quciae O BpEeMEHM H MECTe
sacenanmus TPETEHCKOro Cyrna, 6o MO APYTEM YBXHTCHBHEIM npuyMHEaM He MOria
npencTaBUuTh TpeTeiickoMy CyAy CBOH 06BACHEHNS; 3) PEIICHAS TpeTerckoro cyna NPUHATO 110
criopy, He peIyCMOTPEHHOMY TpETEHCKUM corjameHueM Wiy He HomajaroeMy non €ro
yCIOBYS, MO0 COACPHUT [HOCTAHOBIEHHMS 11O BOIPOCAM, BBIXOIAIIAM 32 IPEACIIbI TPETEHCKOTO
cornamieHus; 4) cocTas TpeTeiickoro cyAa WiH npouenypa TpETEHCKOro pa3buparenscTaa HE
COOTBETCTBOBAIIA COTNALICHHIO CTOPOH Wi henepanbHOMY 3aKOHY, 5) pelieHue el He CTalo
0bs3aTENBbHBIM JIIs CTOPOH TpCTCI‘/’ICKOTO’ pa3OuparenpCTBa Mk GEUl0 OTMEHEHO 0O €ro
ACTIONHEHNE OBIIO NPHOCTAHOBIEHO apOUTPaXHBIM CYHOM HIH WHBIM CYIOM B Poccuiickoi
denepaimy, MO0 CYIOM APYToro roCyapcTBa, Ha TePpUTOPHI KOTOpPOrO 3TO PEICHHE OBLIO
[IPUHSTO, WM FOCYapCTBa, 3aKOH KOTOPOr0 MpUMEHETCA.

CucreMmuoe (B COBOKYIMHOCTH € [IOJIOYKEHMAMHE CTaTeH 68 u 238 (uactb 2) ATIK PO) 1
[OJUTHKO-TIPABOBOE TOIKOBAHHE J@HHOI HOpMbl TIPUBOIAT K o6leMy BBIBOLY, 4TO CYH B
obocHOBaHUE HAIAINA OCHOBAHIH, TPeIyCMOTPEHHBIX gacThio 2 cTaThi 239 ATIK PO, MOKLET
[pUHSTH BO BHMMAHMUE JHIIE Te mOKa3aTeNbCTBa, YTO oydeHpl B J€N0 OT NOJDKHUKA B
TOKpEUIeH e COOTBETCTBYIOMINX ero BO3DAKEHHH, a HE U3 JApYIHX HCTOUHUKOB MO0 Opems
JOKA3BIBAHHS COOTBETCTBYIOIIHX 06CTOATENLCTB  JIEXKUT Ha nocnexHeM (IIOCTAHOBICHHE
Tpesunuyma BAC P® ot 11.04.2006 Ne 12872/04 u oT 11.04.2006 Ne 14579/04). JlpyruMu
CIIOBaMM, 3TO BOIPOC JIOIyCTUMOCTH JOKa3aTeNbCTB (CTaThi 68 AIIK P®) BBHRYy MPSIMOTO

JoMMEHOBaHUA B 3aKOHE HX [oCTaBIMKa B MarTepHraibl nena. Kax MUHHUMYM, UCXO0HA U3
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JIOOpPOBOJIBHONW MPUPOIBI TPETEHCKOro COTJIAIIEHUs, NOKa3aTelIbCTBA, MONyYEHHBIE OT APYroro
ydacTHUKa Iporecca b0 OT TPeThUX JIUI, MOTYT OBITh MPU3HAHBEI CYJOM HOILYCTUMBIMK I10
gactd 2 crateu 239 AIIK PO He paHee COOTBETCTBYIOLIErO BO3paXEHHS (3asABIICHHA) JULA,
IIPOTUB KOTOPOIo MPHHSTO pEIIeHNe TPETEHCKOro cyaa. B mMpoTUBHOM cilydae CTHPAETCs IpaHb
MEXIY OCHOBAaHHUSIMHY, YCTaHOBIEHHBIMM uacTbio 2 crateu 239 AIIK P®, or ocHOBaHHH,
IPEXYCMOTPEHHBIX HYaCTBIO 3 TOM K€ CTAaThH, XOTS 3aKOHOJATENb CAeNall 3TO KBaIUDULIUPOBAHO
(cnenmansHo). B renepaspHOM IUIaHE JAEHCTBYeT NPHHIMII (KECTKas CBsA3Ka): HET
COOTBETCTBYIOLLEIO 3a54BJICHUS JOJDKHUKA — CyJl HE UCCIIENYET JOKA3aTelbCTBA, I0yYEHHbIE He
OT JOJKHKMKA, OOOCHOBBIBAIOIME HAIWYKME TOrO FJIM WHOIO OCHOBAHMA M3 IIEPEYMCIICHHBIX B
yactu 2 ctatbi 239 AIIK P®. HckinroueHue cocTaBiIsIOT clIydau, KOra 3TH XKe J0Ka3aTelbCTBa
IOATBEPKIAIOT CYIIECTBOBAHUS OCHOBAHMM, yKa3aHHBIX B 4acTy 3 cratbu 239 AIIK PO.

B xonme cyne6Horo paszbuparenscTBa OT JODKHMKAa B MarTepHanbl gena 04.12.2013
IOCTYIHMJI OTPULATENBHBIA OT3bIB Ha 3asBICHME O BBHIa4€ HCIONHHUTEIBHOIO JIMCTA Ha
IPUHYAMTENBHOE UCIONHEHNE PEellIeHNs TPETeHCKOoro cya, cormacHo kotopomy OO0 ¢

5 » KaK CTOpOHa, IIpOTHB KOTOpOH IIpUHATO pEIIeHHE TPETEHCKOro Cyna,
3aKJIFOYECHHOCTE M JECHCTBUTENBHOCTh TPETEUCKOIO COrNAlICHU M KOMIIETEHIMIO TPETEHCKOro
CyAa He ocnapuBaeT (IMOJNHCAaHHE JOrOBOpa IOCTaBKM, COJEPIKAIIEro TPETEHCKYI0 OTOBOPKY
MOTUBHPOBAaHO HEBHUMATEIBHOCTBIO CTOPOHBI), OJHAKO, YKa3bIBa€T HAa HEU3BEIIEHHOCTh O
BPEMEHU W MECTE TpETeHCKOoro pasbuparenscrBa. KpoMe Toro, JODKHUKOM B YKa3aHHOM OT3BIBE
oOpalleHO BHHUMAaHHE CyJa Ha TO, 4YTO peIIEeHHEM TPEeTEHCKOro cyna HapyIleHs!
OCHOBOIIONArajoIye  IPUHLMIBI  POCCHHWCKOTO  IIpaBa  BBHIY  HENPUMEHEHHS K
IIpaBOOTHOUIEHHAM CTOpoH crathu 333 I'K P®. [lo MHEHMIO 3alMHTEpECOBAHHOIO IHILA,
TPETEHCKUM CyZX B3BICKaJl HEYCTOHKY B pa3Mepe OonblieM, YeM JOJT II0 OCHOBHOMY
00s13aTENBCTBY, YTO CBUAETENBCTBYET O HECOPa3MEPHOCTH OTBETCTBEHHOCTH IOCHEINCTBHIM
HapylleHHs 00s3aTeNbCTRA.

Ot 3asBuTENA B MaTepHallsl ejia ObUT IPEACTABIEH COOTBETCTBYIOIIMIA KOHTPOT3bIB.

WiccienoBas mMeromuecs B Jelie [JOKAa3aTelNbCTBAa, B TOM YHCIE MaTepHalbl [ena
TpeTerckoro pasbuparenscrsa Ne ATC-4687/13, paccMOTpeB JDOBOABI CTOPOH, CYJ OTMEY4eT
cleqyolee.

Kak cnemyer u3 marepmanoB tpereiickoro meina Ne ATC-4687/13, ompeneneHueMm OT
11.07.2013 uckooe 3aspierue 000 « - =z 000 « v
OBUIO NPHHATO K IIPOM3BOACTBY, CyHeGHOE pasOUparenscTBO HasHadeHo Ha 26.07.2013.
TperelickuM cymoM IO afpecy MeCTOHAXOXIEHHS, CoAepkamieMycs B Bemucke u3 ETPHOJI
(Kpacnonapckuit kpaif, r. HoBopoccuiick, yn. Muxauna Bopucosa, ycTaBe

000G ¥ JIOTOBOpE TOCTaBKM (TOJIHOCTBIO COBMIANAIOIIEM BO BCEX
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yKa3aHHBIX cilydasx) C HCIOJIB30BAHUEM yeryr OO0 « + (opraHusalEs
9KCIIpECC — JOCTAaBKU) MMOYTOBBIM ormpasieHreM Ne EG 081914417 RU ot 11.07.2013 Opina
OCyLIeCTBIIEHa OTIpaBKa onpeAeneHns TpeTefickoro cyna OT 11.07.2013, a TarKe KOIMA
HCKOBOTO 3asBJICHHS.

Ilo f[aHHBIM OHJIAWH-CEPBHCA 000 « -y TIOYTOBOE OTMPABICHUC
OCTAaBICHO ajpecary 15.07.2013 u BpYyYeHO TITaBHOMY Gyxrarrepy oo =Y =
Jloka3aTenbCTB 00paTHOTO 3apHTEPECOBAHHOE JIAILO HE npesicTaBuIo (CTaThs 65 ATIK PD).

TakuMm 00pa3oM, HAOBOX 3aMHTEPECOBAHHOrO JIMIA O €T0 HeW3BEIIeHM:A O BPEMEHHU H
MecTe TpPETEMCKOro pasbuparenbCTBa  TOANCHKAT OTKJIOHEHMIO KakK HeTOATBEPIKICHHBIA
MaTepuallaMi Jena.

UYro kacaeTcs COOCTBEHHO HEBHAMATCIHHOCTH NOJDKHEKA TPH 3aKII0YEeHKA J0rosopa
IOCTABKH, BKIIOYAMOLIETO TPETEHCKYIO OroBOPKY, TO JaHHBIA (aKT HE [MeeT Kakoro-uoo
FOPHMIMYECKOro 3HA9CHUs B CUITY JelicTBHS NPE3yMINIHH pasyMHOCTH [OBEIEHMS y9aCTHUKOB
rpaXKaaHCKuX TIpaBOOTHONICHAH (crates 10 TK P®) u cymecTBa npennpuHuMa'renchoﬁ
JeSTeTFHOCTH KaK JeATEIbHOCTH, ocymeCTBnﬂeMoﬁ Ha CBOM pHUCK (CTaThs 2 TK P®). [lannsie
TIpe3yMIIIHH 3aUHTEPECOBAHHBIM JTMIIOM JOKA3aTelbHO He OMPOBEPIHYyTEL-

ApOUTpaKHBIA CYX TPOBEPAET MO cOBCTBEHHON WMHMIMATHBE, BHE 3aBHCHMOCTH oT
HanUuus yKa3aHui, BO3paXKEHHH, CCBUIOK NOJDKHMKA ITO CIIOpY OIpeeNeHHbIE B 9aCTH 3 cTaThH
239 ATIK P® ocHoBaHMA K OTKa3sy B BBIIAYE MCIIOIHUTENBHOrO TUCTA.

PemenneM ApOUTPXHOTO TPETEHCKOro Cyna ropozia MOCKBBEI OT 26.07.2013 mo neny
No ATC-4687/13 ¢ OOO ¢ - - 3 [IONB3Y 3ASBHUTENA B3BICKAHBI IICHA B paszmepe
495 588 py6. 08 xom. 32 PO € 02.08.2012 mo 28.06.2013.

B xome TpETEHUCKOro pa36upaTe}1},CTBa OTBETUMKOM (OpH JOKa3saHHOCTH  €ro
(haKTUIECKOrO M3BETIEHs) XOAATaCTBO 00 YMEHBIICHIH cyMMBI TpeOOBaHHA O HEYCTOHKH 110
cratse 333 K P® He 3asBIAIOCH, PaCIeThl HCTHA OIPOBEPrHYTH HE OBLIY, TPETEHCKUM CYII0M
[Ipe[CTaBIEHHBIA HCTIIOM pacieT NeHH IPOBEPEH U NPU3HAH BEPHBIM.

[IoMHMO IpOYEro, 3aMHTEPECOBAHHBIM IHIOM B OT3pIBE Ha 3asdBIEHUE O BbHIAAYC
CTIOHATEIHHOTO JHCTA Ha PHHYIATEIPHOE HCIONHEHNIE pelienys TPETEACKOTO Cy/ia YKasaHo
Ha HapylleHWe PelIeHuCM TpeTeHcKoro Cyfia OCHOBOIOIArarolix IPUHLAIIOB POCCHHACKOr0
fipaBa BBMIY HENPUMEHCHHA K [PaBOOTHOIIEHHSIM CTOPOH CTaThi 333 TK P®. Ilo MHEHHUIO
3aMHTEPECOBAHHOrO JIKIA, TpeTeHCKHIi Cy/ B3BICKA HEYCTOHKY B pasMepe OonbIIeM, Hem 0T
[0 OCHOBHOMY OOS3aTENLCTBY, HYTO CaMO MO ceGe CBUIETEILCTBYET O HECOPasMEpHOCTH
OTBETCTBEHHOCTH MOCIEICTBILIM HapyIICHH 00513aTeNbCTBA.

Kak yke yKa3bIBallOCh paHee, B CHILY IyHKTa 1 CTaThH 46 3akoHa O TPETEHMCKUX CyHax

apOMTpaXHBIA CyJ HE BIPaBe WCCIIEOBaTh OOCTOSTENbCTBA, YCTAHOBICHHBIC TpeTeHCKAM
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Cyznom, iubo nepecMaTpUBaTh PELIEHHE TPETEHCKOro cyaa no cymecTsy. OUeHKa NPaBUIIbHOCTH
IPUMEHEHHsT HOPM MaTepHallbHOIO IIpaBa, WHCCICNOBAaHHUE JOKa3aTENbCTB, SBIISBIIMXCS
[IPEIMETOM PACCMOTPEHHUS B TPETEHCKOM Cyle, 03HAYAlOT IIEPECMOTpP PEIleHHs TPETeHCKOro
CyJa I10 CYLIECTBY M MEPEOLEHKY 00CTOATENBCTR Jeja, YCTAHOBIECHHBIX TPETEHCKUAM CYIIOM.

OmHako BOHPOC O COPAa3MEPHOCTH OTBETCTBEHHOCTH TOCHENCTBHAM HApYLICHUS
00s3aTENbCTBA B CBA3M C 3aBBHILCHHBIM pa3MEPOM HEYCTOMKH SABIAETCA OCHOBAHHEM [JIA
IPOBEPKH CYAOM COOMIONEHMS OCHOBOIIOJIATAIOLIMX [PHHLMIIOB POCCHHUCKOrO MpaBa.
AHaJlOTMYHas IpaBoBas NO3UIMA chopMyauposana B [locranosnenun [Ipesuanyma BAC PO Ne
16497/12 ot 23.04.2013, coriiacHO KOTOpO#i KCCIIENOBAHNE BOIPOCA COOTBETCTBHS B3bICKAHHOM
PELIEHHEM TPETeHCKOro Cylda HEyCTOHKHM IyONMYHOMY IOpSIKY, €€ OLEHKa Ha MpeaMer
COpasMEPHOCTH TOCHEACTBUAM IPABOHAPYINEHMS HAaXONATCS B KOMIIETEHIHH apOHTPaXKHOTO
Cyna. ApOUTpaXXHBI} CyJi, yCTAHOBUB, YTO NPUMEHEHHAA TPETEHCKUM CYJIOM HEyCTOHKa MMEeT
IpH3HAKU SBHOM HECOPa3MEPHOCTH MOCIEICTBHSAM HapyIIeHHs 00S3aTelbCTBA, OTKA3BIBAET B
BbIIa4€ UCTIONHUTENBHOTO JIMCTA Ha NPUHYAUTENbHOE UCIONHEHHE PeleHk s TPETENCKOro CyIa.

IIpenmeToM oLeHKH apOMTPaKHOTO Cy[a NPU PACCMOTPEHWH 3asBIEHHOTO TPeOOBAHUS
ABILAETCA MPOBEPKAa COOTBETCTBMSA IYONMYHOMY IOPSIKY CAMOIO pPElIeHUs TPETEHCKOro Cyna,
COOIIO/IeHNE TPH €r0 IPHHATHY OCHOBOIONATAIONIAX IPHHIIUIIOB IpaBa, TO €CTh Er0 OCHOBHBIX
Hauyasl, KOTOpBlE O0NajarT YHUBEPCAIBHOCTHIO, BEICHIEW MMIIEPATHBHOCTRIO H  0CO00i
00IIE3HATMMOCTEIO, IOCKOIBKY TOJIBKO MX HapyIIEHHE MOXKET CIIYKHTh OCHOBAHHUEM IS OTKa3a
B BBIJa4€ HCIOIHHUTENBHOTO JKMCTa Ha NPUHYIWTEIHHOE HCIOIHEHHE PEIIEHHS TPETEHCKOro
Cyna, a HE BOIPOCEl HCCIENOBAaHMA TPETEHCKHUM CYIOM JOKa3aTelbCTB [0 [Ny HIK
NpaBUIbHOCTD IPMMEHEHNUS HOPM MaTepUaIbHOIO [IpaBa WIIM HOPM IPOLECCYaIbHOTO MPaBa.

B 1n. 30 VMnpopmaumonnoro miceMa Bricmero Ap6urpaxsoro Cyma Poccuiickoit
Qenepauun o1 22 nexabps 2005 r. Ne 96 «O630p IPaKTHKH PacCMOTPEHHS ApOUTPaKHBIME
Cyiamu 1€l O NpHU3HAHUM U TPUBEICHUM B MCIONHEHHE DENIeHHH HHOCTPAaHHBIX CYIOB, 00
OCNapUBAHMH DEHICHHH TPETEHCKUMX CyHOB H O BBIAYe MCIOJHUTENBHEIX JHCTOB Ha
OPUHYANTCIPHOS HCIONHEHWE PpEIIEHMH TPETEHCKHX CyIOB» TaKXKe OTMEYdeTcs, 4YTO
apOMTPaXHBIE CyJ OTMEHSET pElieHHe TPETEHCKOro Cyna, OTKashiBaeT B  BbLAYE
HCIONHUTENRHOIO JIMCTa HA MNPUHYAMTENBHOE HCIONHEHHE pelleHHs TPETEHCKOro Cyia B
Clydae, eCid pEIICHHe HapymlaeT OCHOBONOJAraloliye IMPHHIMIBI POCCUMCKOro IIpasa.
Ilysxtrom 1 crareu 1 T'K Pd («OcHOBHBIE Hadyana IPaXKIAHCKOTO 3aKOHOJIaTeNIbCTBAY)
YCTaHaBIMBACTCH, 4TO IPAXKIAHCKOE 3aKOHOAATEIBCTBO OCHOBEIBAETCS HA IIPU3HAHWN PABEHCTBA
YIaCTHUKOB DETryJMPYEMBIX UM OTHOIIEHHH, HENPHMKOCHOBEHHOCTH COOCTBEHHOCTH, CBOOOIBI

AOroBopa, HEIOIIyCTUMOCTH MPOM3BOJIBLHOI0 BMENIATEIBCTBA KOIO-IHOO B YaCTHEIE A€na,
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HEOOXOIUMOCTH OECIpPEMATCTBEHHOIO OCYIIECTBICHHA TPOXAAHCKUX IIpas, obecreueHus
BOCCTAHOBJICHHS HapYIIEHHBIX [IPaB, MX CyICOHOM 3aIUTHL.

TakuM 06pa3oM, 3aKOHOJATENb ONPENENH, Yro ONHMM K3 OCHOBHBIX Hadal
PaKIAHCKOTO 3aKOHOMNATENbCTBA ABIAETCS NPU3HAHUE PABEHCTBA YYIACTHHKOB PEIYIHPYEMbIX
/M OTHOILICHHH 1 OGECIeYeHI e BOCCTAHOBICH)A HapyMeHHsX npas. K ofHOMy H3 €1ocodos
BOCCTAHOBJICHHS HAPYyIIEHHBIX IPaB OTHOCHTCS BO3MOXHOCTH B3BICKAHWS KOMIICHCAlWW 32
HECBOEBPEMEHHYIO BHIILIATY IPHCY)XICHHBIX CYMM.

K OCHOBOIIOJIArafol¥M NPHHIMIIAM POCCHHMCKOrO IpaBa, B YaCTHOCTH, OTHOCHTCA H
NpUHEIEN obecledenys HapylIIeHHBIX MpaB, IapaHTHEH pealu3aliid KOTOPOro ABIACTCH
cobmomenue TpeGoBaHMS O COPa3sMEPHOCTH HEYCTOWKM IOCIEICTBHSAM — HApYLICHHA
00s3aTeNbCTB, INpeLyCMOTpeHHOro crathedi 333 I'pacmaHCKOro KOZCKCa Poccuiickon
®enepanuu. [Ipu 3TOM HEOOXOOUMO OTMETHUTB, YTO HEYCTOHMKA ABJIAETCA Mepoil IpaKIaHCKo-
IPaBOBOM OTBETCTBEHHOCTH JOIDKHAKA B Clydae HEHCIONHEHHS WM HCHAJIEKAIICro
WCIOJHEHHS JOTOBOPHBIX 00S3aTebCTB X HOCHT KOMITEHCAIMOHHBIH XapakTep N0 OTHOLICHUIO
K BO3MOXKHBIM YOBITKaM KPEIUTOpa, HalpaBIEHHbIA Ha BOCCTAHOBJICHUE HAPYIICHHBIX NPaB, 4
He KaparelsHbIH (IuTpadHOM) Xapakrep.

Cam no;;;mox HadHCIeHHsd HEYCTOMKH M B3BICKMBAEMBIHM pasMep HE JOIDKHBI NPHBOIHTE
K HApyIUEHHUIO OCHOBOIOJATAIOIINX IPUHIMIIOB POCCHICKOTro IPaXkIaHCKOTO IpaBa 1 IPpUAaBaTh
HHCTUTYTY HEYCTOMKH He KOMIICHCAIMOHHEIH, 4 KapaTe/bHbIA XapaKTep.

[lpu paspemeHuy Bompoca 00 OTKase B BHIIAYE MCIONHUATENBHOrO JHCTA Ha
NpPHHYIATEIBHOE HCIONHEHUE pEIIeHHs TPETeWCKoro cyJa IO MOTHBaM HapyIICHHA
OCHOBOIIONIATAIOIINX NPHHIMIIOB POCCHICKOro MpaBa Cyx PYKOBOACTBYETCH CIEAYIOIIIM.
Hapyienne MpUHIUIIA COpPa3MEPHOCTH OTBETCTBEHHOCTH B CBA3M C 3aBBINICHHBIM pasMEpOM
HEYyCTOMKH KaK BIEKyIlee HapylleHHe B YaCTHOCTH, IIPHHIMANA NOOPOCOBECTHOCTH, MOXET
IOBJIeYh OTKA3 B BBIJa4e MCIIOJHUTEIHHOIO JMCTa Ha MPHUHYAWTEIBHOE MCIIOIHCHUE PCIICHNA
TpEeTelicKOro Cyia JHMIOb B CIydae, KOIJAa B3bICKaHHas TpeTefickuM Cylqom HeEyCToHKa ¢C
OYEBHHOCTHIO He Oblla Obl B3BICKaHA B IOJOOHBIX OOCTOATENHCTBAX, MOCKONBKY €€ pasMep
Ype3BbIYAMHO IPEBHINIACT MAaKCUMAIbHBIE IIapaMETPBl HEYCTOWKM, YCTaHABIMBAEMBIC B
KOMMEDYECKOM mMpaKTUke. ApOHMTpaXHBIM CyX TAaKKEe MOXET OTKa3aTb B  BBIAAHC
HCIIOJIHUTENHHOIO JHMCTa Ha NPUHYIATEIRHOE MCIIOJHEHHE PEIEHHs TPETEHCKOro Cyza, eciu
TpeTeHCKuii Cy IPH 3asBICHUH OTBETYMKOM XOJATAMCTBA O CHYDKEHHMHM HEYCTOHKH HE CYHTAET
cebs OOsS3aHHBIM OLIEHHWBATh NPUMEHSIEMBIE K OTBETYMKY MEPBI OTBETCTBEHHOCTH C IO3HIMH
npuHIMIa copasMmepHocT. Henpumenenne Tpereiickim cynom cratel 333 I'K PO we sBusercs
HapyIIeHHEM OCHOBONOIArAIONIMX NPUHLMIIOB [IPaBa, TaK KaK YMEHBIIEHHE pa3Mepa HeYCTOHKH

SABJACTCA IIPAaBOM, a4 HE 0043aHHOCTBIO Cyaa, BO3BMOXXHBIM TOJIBKO B CIIydac JAOKAa3aHHOCTH SIBHOM
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HECOPa3MCPHOCTH ~ 3aBJICHHOM  MEpBl  OTBETCTBEHHOCTH  IOCIHEACTBHSAM  HAapyUICHHS
obszarenscTBa. (Ompenenerne BAC PO or 01.02.2013 Ne BAC-16497/12, IlocranosneHue
®AC 3anagro-Cubupckoro okxpyra ot 15.06.2012 mo nemy Ne A46-646/2012, TlocranoBnenue
®AC Cesepo-3amansoro okpyra or 21.05.2010 mo nemy Ne A56-3504/2010, ITocranoBneHue
®AC Cesepo-Kaskasckoro oxpyra ot 09.07.2010 mo neny Ne A53-905/2010, or 09.12.2011 no
neiny Ne A53-14697/2011, Iocranosnenne DAC Ypanbckoro oxpyra or 30.05.2011 no geny
Ne A60-140/2011, IocTanoBnenue ®AC HenTpansHoro okpyra ot 25.05.2010 mo gemy Ne A09-
11927/2009). '

YKa3aHHBIX OOCTOATENBCTE MpH PacCMOTPEHHHM CyIOM HACTOSALIEro0 Jena He
YCTaHOBJICHO, NOKa3aTENIbCTB KapaTeJbHOTO XapaKTepa HEYCTOHKH B3BICKAHHON B TOJIB3Y
3aiBUTCIA B €€ HET, OCHOBAHWH IIONAraTh, YTO NPH 3aKIIOYCHHH JIoroBOpa B 4acTH
YCTAHOBJICHHS HEYCTOHKH (B BUJE HEHH) W €€ pasMepa HMEI0 MeCTO HapylleHHe NpUHIMIA
CBOOOJIbI IOrOBOpA HET, KOHKPETHBIE 0GCTOATENbCTRA CIIOpa TaK)Ke HE JAI0T OCHOBAHKIM CUUTATDH
TpeDOBaHHUE O BIBICKAHMM HEYCTOMKM SBHO BEIXOAIINM 34 IIpeNiebl IIPHHIUIIOB Pa3yMHOCTH U
CIIpaBCUTMBOCTH, KaK 3TC HMENO MecTo B gene Ne A40-57217/12-56-534 (mocTanoBeHne
[Ipesummyma BAC P® or 23.04.2013 Ne 16497/12). Camo mo cebe mHpeBwlNEeHHE pa3Mepa
OCHOBHOTO JOJITa MEpe] CYyMMOW HAYHMCICHHOH MPAaBOMEPHO HEYCTOHKH COOTBETCTBYIOLIHM
OCHOBaHHEM JJ1s NpuMeHeHns cratei 333 'K PO He ssngercs.

Kpome Toro, cym ormewaer, uro B BOIPOCE YMEHBIICHHS pa3Mepa HeyCToiku (ee
OCIlapHBaHMK M JIOKYMEHTAILHOM  IOATBEPKICHUU COOTBETCTBYIOUIMX  JOBOLOB O
HECOpasMEpHOCTH ~ OTBETCTBCHHOCTH IIOCHCACTBHSM HAPYIICHHS o0s3arenscTBa)  0coboe
TOPUIMHCCKOE 3HAYECHNUE UMEET aKTHBHOCTh OTBETYHMKA. B HacTosmem Clly4ae JOJDKHHUKOM Kak
OTBETYHMKOM B XOJ€ TPETEHCKOr0 pasOMpaTenbcIBa IPH PacCMOTPEHHH CIOpa II0 CYLIECTBY
COOTBETCTBYIOIMX AKTUBHBIX NEHCTBUH NPENNPHUHATO He ObUIO. AHATOrHYHAS [IpaBOBas
[O3HUIMA MPAMO CPOpMyIHpoBaHa B IloCTaHOBIEHHH Ipesuauyma BAC P® or 22.10.2013
Ne 801/13.

He ycraHoBmeHo cymoM u HHBX HapyIICHWH OCHOBOIIOJNATAIOIUX IIPUHIUIIOB
POCCHHCKOr0 IpaBa: B COOTBETCTBHH C (edepanbHbIM 3aKOHOM, CIOp, BO3HHKIIMN MeXIy
CTOpOHaMM, MOXET OBITh IPEIMETOM  TPETEHCKOro pasOHMpaTenbCTBa;  [PU3HAKOB,
CBHICTCTILCTBYIOMIMX O €0 KOPIOPATHBHOM JIMOO (HKTHBHOM XapakTepe, HE YCTaHOBJIEHO;
CYAOM TaKK€ HE YCTAHOBIEHO OOCTOSTENBCTB, HETaTHBHBIM 00pa3oM BIMSIOIMX Ha
COOIIONCHNE NPHHIMIA CYOBEKTHBHON M  OOGBEKTHBHOM OEeCIpHCTPacTHOCTH  COCTaBa
TPETEHCKOTO Cy/ia ¥ CaMOT0 TPeTeHCKOro Cya.

Cormacro cratee 187 AIIK P® OIIPENICIICHNE, BBIHECEHHOE apOUTPaKHBIM CyIOM,

HCHOIIHSETCA HEMENICHHO, €ClId HHOE HE YCTAGHOBJIECHO HACTOAIIUM KO,Z[CKCOM 581054
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apOUTPKHBIM CYIOM. TaxuM 06pa3oM, OCKONBKY 3aKOH He OTpeJieNsieT HHOro 1y CyAd TAKOKE
HeT OCHOBAHMH I MCKIIOYCHUA M3 06IIero Ha3sBaHHOIO NPaBHIA, TpeGoBaHKe 3aiBATCIL 06
yKa3aHUuHU B PE3ONIOTHBHOH HacTH oIpefeeHns o CymeCTBY Bompoca Ha €ro HEMEUISHHOE
JCIOTHEHHE SBISETCS W3AIIHIM.

Takum 06pa3OM, CyJ, PacCMOTPEB MaTepyansl HACTOSIIEro A Ha TpEIMET HaIWiud
06CTOSTENHCTB, IPEIyCMOTPSHHBIX gacTio 3 cTarsd 239 ATIK P® u noIuyHKTOM 3 myHKTa 2
craThy 46 3aKoHa O TPETSHCKIX CYAaX, IPOAHAIA3APOBAB YCIOBHA TPETENCKOro COrIalleHuA Ha
TIpeMET 3aKIF0YCHHOCTH, IeHCTBUTENHHOCTA H chepsl ISHCTBH, KOMIIETEHIIN TPETEHCKOr0
cyla, paspelmBIIero cuop, [ ero craryc Kak MOCTOSHHO JEelCTBYIOIIETO TpeTercKoro CyAa
(crates 421 'K P®, cratei 3, 5, 7 m 17 3axoHa O TpeTelicKiX CyAaX, [IOCTaHOBIICHUA
IIpe3unuyma BAC P® ot 27.02.1996 Ne 5978/95, ot 27.09.2005 Ne 5517/05, ot 23.06.2009 Ne
1434/09, ot 01.06.2010 Ne 17799/09, ot 15.06.2010 Ne 693/10, ot 12.04.2011 Ne 12311/11, oT
75.10.2011 Ne 18613/10, oT 01.11.2011 Ne 7605/11, oT 19.06.2012 Ne 1831/12, 0T 20.12.2011 Ne
12686/11, mocTaHOBICHUA ®AC CKO or 17.06.2011 mo pemy Ne A32-25230/2010 1 ot
16.05.2013 mo memy Ne A32-34443/2012), cymecTBO CNOpPa, CTaBILEro IpeaMeToM TPETEHCKOTO
pa3bupaTensCTBa (crarpa 1 (JacTh 2) 3akoHa O TpeTeACKAX cynax), X0z camoro TPETEHCKOro
pa30upaTenbCTBa (crateu 19 H 20 3akoHa O TPETECHCKHX cynax), BIHOHAd KOHKPETHBIE
0BCTOATENHCTBa, CBA3AHHBIC C yBeOMIICHIEM JIOIDKHIKA 0 TpETEHCKOM pa3bupatenbCIBe
(crates 4 3axoHa O TpeTefickiX CyAaX, nyskTsl 6 B 23 O630pa MPaKTAKH PaccMOTPEHUA
apOUTPAKHBIMH Cy/IaMH JIET 0 NpU3HAHMY ¥ IIPABEICHIN B JICTIONHEH e PelieH1i HHOCTPAHHbX
cynos, 06 ocrapuBaHUH pelleHyi TPETeHCKHX CYIOB 4 O Bblade MCTIONHUTENBHBIX JTHCTOR Ha
TIPHEYIUTENBHOE UCTIONHEHAC peliTeHuil TPETeHCIHX CYAIOB, yTBEPHKICHHOTO yH(QOPMALFIOHHBIM
nuckMoM lIpesunmyma BAC P® ot 22.12.2005 Ne 96, TOCTaHOBICHUA Tpesumryma BAC P® ot
22.02.2005 Ne 14548/04, oT 70.01.2009 Ne 10718/08 1 Ne 10613/08, ot 31.03.2009 Ne 17412/08)
W Ha3HAYCHHEM (cpopMHpOBaHneM) cocraBa TpETEHCKAX cyne#t (craTbd 8 - 13 3axona 0
tperefickux Cynax, nocragopnenus Ilpesunuyma BAC P® or 24.11.2009 Ne R689/09 u oT
09.11.2010 Ne 9431/10), ero COOTBETCTBHE OCHOBHBIM TIPHHINAIIAM OCYLIECTBIEHUS NPaBOCY A
¥ mpaBa B IENOM, B 4aCTHOCTH, [pUHIATIAM 06BEKTUBHOH 1 CyOBEKTHBHOR GecnpuCTPaCTHOCTH
W paBHONpaBUi CTOPOH (cTates 18 3akoHa O TpeTeficKux Cynax, IyHKTH 24 4 25 Ob3opa
MPAKTUKH PacCMOTPEHUA apOUTpaXKHBIMK  CyIaMH el O UpHM3HAHWH H IpUBEJIEHAN B
JCTIOJHEHNE PELIeHNH HHOCTPAHHBIX cynoB, 00 ocriapuBaHin peliieHuil TPETEHCKIX CyIOB H O
BELIAYe WCTIONHKTENBHBIX JMCTOB HA IpUHYAUTEIBHOS ACIIONHEHNE PEIIEHUH TpeTEHCKIX
CyIOB, YTBEPKICHHOIO pH(OpMaIOHHBIM muceMmoM IlpesuauyMa BAC P® ot 22.12.2005 Ne
96, MOCTaHOBIEHI ITpesnanyMa BAC P® ot 14.12.2010 Ne 10848/10, oT 24.05.2011 Ne
17020/10, ot 22.05.2012 Ne 16541/11, ot 18.09.2012 Ne 4011/12, ot 13.11.2012 Ne 8141/12,
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onpenenenrie BAC PO or 30.01.2012 Ne BAC-15384/11, mocranosienne ®AC BBO ot
18.06.2012 mo gemy Ne A17-8372/2011), y4auThiBasd, B YHCIIE IPOYEro, yCTAHOBICHHBIC NIPE/CIE]
AKTHBHOCTH apBHTPaKHOro CyJa To Takoro poxa femam (myHkTel 12 @ 20 O0630pa MPaKTHKK
paccMOTpeHHs apOMTpaKHBIMH CyJaMH Jeil O NpU3HAHMM M TNPUBEACHUM B HCIOIHCHUCE
pelueHuii MHOCTPAHHBIX Cy[OB, 00 OCIApUBARWU DPELICHWH TPETCHCKUX CYNOB M O BbIJAUE
MCTIOTHATENBHEX JMCTOB HA MPUHYIHTENbHOE WCIONHEHHE PEIIEHWH TPETEHCKUX CYIOB,
YTBEPXKIEHHOr0 MHbopMaimoHHbM rmcsMoM [Ipesnmmyma BAC P® ot 22.12.2005 Ne 96,
nocra”osnenus [pesnmguyma BAC P® ot 19.05.2009 Ne 1589/09, ot 25.02.2010 Ne 15565/09,
or 31.05.2011 Ne 18089/10) u oTCcyTCTBUE, BO-IIEPBBIX, NOATBEPKIACHHOCTH 1 000CHOBaHHOCTH
3asBJIEHUS HODKHUKA O HAIMYMAM OCHOBaHMI JUIA OTKAa3a B BhIa4e MCIOJHUTENBHOTO JHCTA HA
NPYHYIUTENBHOE UCIOMHEHNE PEICHNs TPETEHCKOro Cy/ia, IPEAYCMOTPEHHBIX 9aCThi0 2 cTaThi
239 ATIK PO u moAmyHKTOM 2 MyHKTa 2 CTaTbé 46 3aKOHA O TPeTEHCKHUX CyAax (crateu 9 u 65
ATIK PO, niocranosnenns IIpesumuyma BAC P® ot 11.04.2006 Ne 12872/04, ot 11.04.2006 Ne
14579/04 u ot 20.03.2007 Ne 15435/06, nocranosnerne ®AC CKO ot 11.10.2012 no neny No
A32-9186/2012), BO-BTOpHIX, CBEIECHHH O HApYIICHUH pPacCMaTPHUBACMBIM PCEIICHACM
TPETeNCKOro Cy/a MpaB ¥ 3aKOHHBIX MHTEPECOB JOJUKHUKOB M TPETHUX JIAL, HE yHaCTBOBABLIMX
B TpereiickoM pas6mparenscrBe (myHKTHI 11 m 26 O0630pa NpakTHKH pacCMOTPEHMA
apOUTPKHBIMU CyIaMH Iell O IIPU3HAHUY U TIPUBE/ICHUH B UCIIONHCHIE perieHui HHOCTPAHHBIX
CYZOB, 06 OCIIapUBaHWH PELICHUH TPETEHCKMX CYHOB M O BBIJAYE HCIIONHMTEIBHBIX JUCTOB Ha
PUHYIATEIBHOE HCTIONHEHNE PEIIEHIA TPETEHCKIX CY/IOB, YTBEPKACHHOTO HHQOPMALMOHHEIM
mucsmoM [pesummyma BAC PO or 22.12.2005 Ne 96, I[locranosnerne KOHCTHTYLHOHHOTO
Cyna P® ot 26.05.2011 Ne 1-IT), B-TpeTbyX, pEUICHUI TOCYAapCTBEHHBIX CYJOB C yHaCTHEM TeX
’ke CTOPOH U IO TOMY K& TIPEIMETY U OCHOBaHHMIO (MyHKT 21 O630pa HNPaKTHKU pacCMOTPECHUSA
ApGUTPAKHBIMIL CyJaM¥ €N O IPU3HAHAK ¥ [IPHBEICHAN B MCIIOJHCHHE PEIICHHH HHOCTPaHHEX
CyHOB, 06 OCIIapMBAHWK PELICHHM TPETEHCKHMX CYAOB K O BBIAYC MCIOIHUTECIBHBIX JHUCTOB Ha
[IPUHYIHTENFHOE HCHONHEHNE PEIIEHHUH TPETEHCKIX CYIOB, YTBEPKAEHHOrO HHQOPMAHMOHHBIM
miceMoM ITpesumuyma BAC PO or 22.12.2005 Ne 96, u nocranosienue [Ipesunuyma BAC PO
ot 05.02.2013 Ne 11606/12), B-ueTBEpTHIX, NAaHHBIX O (PUKTHMBHOCTH, MHHUMOCTH (MMHUTALH)
[peMeTa CIIOpa M IIONIOKHOCTH JIOKa3aTeNbCTB, OATBEPKIATONIMX 3HATMMbIE 00CTOATENLCTBA
cnopa (myskt 30 O630pa MpakTHKH PacCMOTPEHHs apOUTPaKHBIMYU CyJaMH JE€N O NPU3HAHHH H
TNpUBEJCHUN B WCIOJHEHHE DEIICHHUH HHOCTPAHHBIX CYyNOB, 00 OCIApUBAHHK peLIeHuH
TPETENCKUX CYHOB W O BbIgade HCIOIHUTENBHBIX JIMCTOB Ha NPHHYIHTEIHHOE HCIIOIHCHHE
peIIeHnH TPETSHCKIX CYIOB, YTBEPKIEHHOrO HHGOPMAIMOHHEIM MMCEMOM IIpesunuyma BAC
P® or 22.12.2005 Ne 96, mocranosnenue Ipesumuyma BAC P ot 08.12.2009 Ne 12523/09), B-

[}

IATEIX, NPOM3BOACTBA O HECOCTOSTENBHOCTH (OAaHKPOTCTBE) MOIDKHMKA (myaxt 3 O630pa
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IPAKTHKM pAcCMOTPeHWs. apOMTPaKHBIMA CyJamMu Jel O IpH3HaHWA M TPUBEACHHHM B
WCTIOJHEHNE PELIEHHH HHOCTPAHHBIX CYIOB, 06 OCHapvBaHAN PEIICHUH TPETEHCKHUX CYZIOB H O
BBIJa4e WCIOJHUTENBHBIX JIACTOB HA MPHHYIMTENBHOE HCIOIHCHHE pelieHuH TPETEHCKHUX
CYZIOB, YTBEPKIEHHOTO MHGOPMAIMOHHEIM IHChbMOM IIpesumyma BAC P® ot 22.12.2005 Ne
96, mocranoenenus IIpesumuyma BAC P® or 06.12.2011 Ne 7917/11 u ot 13.11.2012 Ne
8141/12), B-IIECTHIX, CBEICHHI O 9YACTHYHOM IHOO IIOIHOM JOOPOBOJIBHOM HCIIOJHEHUH
pelieHns TPETEHMCKOro Cyia CO CTOPOHBI JOJDKHHMKA (crateu 44 u 45 (mymkr 1) 3axoHa o
TPETEUCKUX Cylax, mocraHoBienue IIpesuaunyma BAC P® ot 14.02.2012 Ne 11196/11), a Taxoke
NpUHKMMAas BO BHAMAaHUE CONEPIKAIIYIOCs B TPETEHCKOM COITIAIICHHU U B PE30TIOTHBHOM 4aCTH
pEIleHns] TPETEHCKOro Cya OrOBOPKY 06 OKOHYATENBHOCTH IOCIEHETO (cratbs 40 3akoHa o
TpeTeiickux cynax, MyHKT 9 O630pa IPaKTHKH PacCMOTPeHMs apOMTPXKHBIMH Cy[amu Heln O
NpH3HAHWHM ¥ MPUBEJCHHH B HCIOJIHEHHE DEIICHWH HWHOCTPaHHBIX CY/OB, 06 ocmapuBaHUHU
peliennil TpeTefCKUX CyIOB M O BhiJaye WCIOTHUTEIBHBIX JIMCTOB Ha IPUHYIHTCIBHOC
MCIIONHEHHE PDEINEHHN TPETEUCKUX CyIOB, YTBEPKIECHHOIO HH(QOPMAIMOHHBIM MHCHMOM
[pesunuyma BAC PO ot 22.12.2005 Ne 96).

PacxoIsl [0 OIUIaTe TOCYIapCTBEHHON MOIUTMHEL B COOTBETCTBHH cO cTaThed 110 AIIK
P® ortHOCsTCH Ha;VCTopOHy NOIDKHMKA, Ha B3BICKAHHE 33JOJDKEHHOCTH C KOTOPOTO IMOUIEKHT
BBIAY€ UCIIOHUTEIBLHEIA TUCT HA IPUHYUTEIEHOE HCTIOHEHHE PELIEHNS TPETEHCKOro Cya.

Ha OCHOBAHMH W3JIOKEHHOTO B PYKOBOACTBYACH cTaThamut 9, 41, 65, 70 (4. 3.1 u 5), 110,
123, 176, 184, 185, 187, 238 — 240, 319 ApOUTpaXXHOTO MPOLECCYANBHOro Kojiekca PoccHickon

Denepaiuu, Cya

ONNPEAEIJIIUI:
3agBieHue O0IIECTBa C OrPaHUYCHHOM OTBETCTBEHHOCTHIO «( . -, (MHH
OI'PH ° 2 ., KpacHomapckuii kpaii, r. KpacHozap) yIoBI€TBOpPHTE.

Beigate HMCIONHUTENBHBIH JHUCT Ha TNPUHYIUTENBHOS KCIIONHEHHME PEIICHHS
ApbuTpaxxHOro Tperelckoro cyma ropoga Mockssr ot 26.07.2013 mo gemy Ne ATC-4687/13, B
COOTBETCTBHMM C KOTOPBIM C OOIlecTBa C OrpaHUYEHHOM OTBETCTBEHHOCTHIO

+  (MHH ., OI'PH crime + KpacHomapckuii  xpaif,
r. Hosopoccuiick) B momp3y oOmiecTBa C OrpaHAYCHHOM OTBETCTBEHHOCTHIO «OTHenka
Kpacuomap» (MHH . OI'PH - . ., KpacHomapckuii kpa#i, r. Kpacsoznap)
B3BICKaHBI: 3aJOJDKEHHOCTH 10 forosopy mocrasku Ne 102 1 12 or 02.07.2012 B pa3mepe 189

874 py6. 01 xomn., meHu B pa3mepe 495 588 py6. 08 ko 3a nepuox ¢ 02.08.2012 no 28.06.2013,

a Taroke 34 273 py6. 10 koI B Bo3MeNIeHHe PacXo0B IO OIUIATe TPETEHCKOro coopa.
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B3kickaTh ¢ 06IECTBa C OrpaHHYEHHOM OTBETCTBEHHOCTBIO ¢ ' : -~ (1HH
T 5, OCPH — = = Kpacuonapckuii kpaii, r. Hobopoccuiick) B 110/b3Y
oBlLIecTBa C OrPaHWYEHHOM OTBETCTBEHHOCTBIO e Tmesopy (MHH 77 BFEs
OIrPH 1 .. .. ", Kpacuomapckuii xpaii, r. Kpacaomap) 2 000 pyb6. B BO3MeweHue
[IOHECEHHBIX PACXOO0B [0 YIUIATe TOCYAApCTBEHHOM MOLLUIMHBI 33 PACCMOTPEHUE 3asBJiCHUS, O
YeM BbLAATH UCIOJIHUTEIBHBIM JIHCT.

Hacrosiiee  ompeneneHue MOXXKET OOXKalOBaHO B KacCallMOHHOM — NOpAlKe B
GenepaipHblli  apOuTpaxubili cyn CeBepo-KaBKasckoro okpyra HEpes ApOUTpaKHbA Cya

KpaCHOllapCKOI‘O Kpas B TCHCHHC MEcsAlla Co AHA €ro U3IrOTOBJICHUA B IIOJIHOM obbeme.

Cynes ‘ B.H. Pomanos

LY



